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STATE IMMUNITY IN INTERNATIONAL LAW AND JASTA 

Prof. Dr. Ibrahim Kaya1 

 

INTRODUCTION 

In september 2016,  USA enacted and brought into force the Justice 

Aginst Sponsors of Terrorism Act (JASTA). This law makes provision 

for one of the main principles of international law which is “state 

immunity”. In this work, only the legal side will be assesed without 

focus being paid on the criminal aspect. The main issue is not how to 

manage diplomatic relations but to cover the legal aspects of 

immunity. The Act will specially examine state immunity that would 

have been covered under international law. 

STATE IMMUNITY UNDER INTERNATIONAL LAW 

International law was developed basing on the principles of state 

sovereignity and equality. With regard to sovereignity, a state uses its 

own powers.  This exclusive power deters one country from 

infronging on another country’s sovereignty without permission.  

Additionally as in all aspects of law, there are exceptions to the use of 

sovereignity. The commonest examples are diplomatic immunity and 

state immunity (sovereign immunity). 

The 1812 USA Hign Court decision in the case of The Schooner 

Exchange v. McFadon shows the relationship between territorial 

authority and state sovereignity as follows; 

“perfect equality and absolute independence of sovereigns . . 

. have given rise to a class of cases in which every sovereign 

is understood to waive the exercise of a part of that complete 

exclusive territorial jurisdiction, which has been stated to be 

                                                           
1 Istanbul University Law Faculty, Department of Internatonal Law. This draft work 
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the attribute of every nation.”2 

This sovereignity covers both criminal and legal cases.3 The principle 

of state sovereignity derives from the equality of states and is a rule 

under international customary law.4 

State and sovereign immunity was implemented during the 18th and 

19th Centuries in absolute terms. However from the start of the 20th 

Century, immunity became a more restrictive one owing to its role in 

the boost of economic relations, state economy as well as trade. 

In addition to the classic functions of a state, states have also taken up 

the duties of commercial companies and institutions which activities 

are not part of the functions of a state. Therefore, state activities and 

commercial activities must be differentiated. The activities of a state 

subject to immunity are known as jure imperii, while activities of a 

commercial nature as well as state activities that do not benefit from 

immunity are known as jure gestonis.5 The basic difference that has 

been laid down is in the necessary sovereign state activities and the 

non-sovereign acts. In respect to the Internation Court of Justice’s 

decision in the case of Germany v. Italy, immunity was to be restricted 

to only activities involving sovereignity (restrictive approach).6  

In conclusion, it can be said that activities not jure gestonis are subject 

to state immunity. The result is that the state’s property is untouchable 

and non-seizable. Since the state is exempt from trial in the courts of a 

foreign state, this also applies to the situation before trial.  This is in 

effect to the UN Immunity Convention as stated below;  

No pre-judgment measures of constraint, such as attachment 

or arrest, against property of a State may be taken in 

                                                           
2 7 Cranch 116 (1812).  
3 2000] 1 AC 147, 201; 119 ILR, p. 152. 

4 2000] 1 WLR 1573, 1588; 119 ILR, p. 367. 

5 Shaw 509-510. 
6 ICJ Reports, 2012, pp. 99, 124–5.  
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connection with a proceeding before a court of another State 

unless and except to the extent that:  

(a) the State has expressly consented to the taking of such 

measures as indicated: (i) by international agreement; (ii) by 

an arbitration agreement or in a written contract; or (iii) by a 
declaration before the court or by a written communication after a 

dispute between the parties has arisen; or  

(b) the State has allocated or earmarked property for the 

satisfaction of the claim which is the object of that proceeding.7 

The subject matter under state immunity is the “state”. In all cases, all 

state apparatus are taken as a state entity and are subject to state 

immunity. Under national law, a real person who is part of a state 

instution or corporation is considered as the state. Departmental or 

governmental subdivisions are also considered as the state.  

Another point of importance here is the difference between immunity 

from jurisdiction and immunity from execution. The consent to waive 

judicial immunity does not automatically warranty execution of the 

decision.  

In relation to this, the UN Immunity Conventions states as follows; 

No post-judgment measures of constraint, such as attachment, 

arrest or execution, against property of a State may be taken 

in connection with a proceeding before a court of another 

State unless and except to the extent that: (a) the State has 

expressly consented to the taking of such measures as 

indicated: (i) by international agreement;(ii) by an arbitration 

agreement or in a written contract; or (iii) by a declaration 

before the court or by a written communication after a 

dispute between the parties has arisen; or  

(b) the State has allocated or earmarked property for the 

                                                           
7 Madde 18. 
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satisfaction of the claim which is the object of that 

proceeding; or  

(c) it has been established that the property is specifically in 

use or intended for use by the State for other than government 

non-commercial purposes and is in the territory of the State 

of the forum, provided that postjudgment measures of 

constraint may only be taken against property that has a 

connection with the entity against which the proceeding was 

directed.8 

JASTA AND INTERNATIONAL LAW 

According to JASTA’s first chapter, states are responsible for 

supporting terrorism and terrorist activities.  

The United States has a vital interest in providing persons 

and entities injured as a result of terrorist attacks committed 

within the United States with full access to the court system 

in order to pursue civil claims against persons, entities, or 

countries that have knowingly or recklessly provided material 

support or resources, directly or indirectly, to the persons or 

organizations responsible for their injuries.9 

This section provides for jurisdiction of the US federal courts where 

an individual or organisation is responsible for any risk resulting from 

serious terrorist activities. This jurisdiction also extends to persons 

who intentionally and non-intentionally support as well as states that 

provide resources for such activities. (subject-matter jurisdiction)   

As a rule state immunity shall be rejected where complaints are 

lodged against states in the USA courts. This emanates from the 1976 

Foerign Sovereign Immunities Act (FISA). As under international 

law, FISA states that USA courts do not have jurisdiction on foreign 

states. The exception under international law is that jurisdiction will 

                                                           
8 Madde 19. 
9 Madde 2(7). 
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be realised in cases where immunity has been uplifted with consent or 

instances involving a state’s activities of a commercial nature.  

JASTA makes changes in FISA by increasing the exceptions in which 

court jurisdiction is applicable regarding to terrorist-related situations. 

A fundamental addition that was made by FISA earlier on concerning 

terrorism provides for filing of legal  complaints against states. In the 

following cases, state immunity is not of importance:  

“personal injury or death that was caused by an act of torture, 

extrajudicial killing, aircraft sabotage, hostage taking, or the 

provision of material support or resources for such an act . . . 

by an official, employee, or agent of such foreign state while 

acting within the scope of his or her office, employment, or 

agency.”10   

However, this exception is only applicable to states designated as 

sponsors of terrorism and not all states. In addition arbitration 

opportunities must also be provided.  

With the assent of JASTA, the following are ruled out. That is: 

A foreign state shall not be immune from the jurisdiction of the 

courts of the United States in any case in which money 

damages are sought against a foreign state for physical injury to 

person or property or death occurring in the United States and 

caused by— 

(1) an act of international terrorism in the United States; and 

(2) a tortious act or acts of the foreign state, or of any official, 

employee, or agent of that foreign state while acting within the 

scope of his or her office, employment, or agency, regardless 

where the tortious act or acts of the foreign state occurred. 

In fact, JASTA removed arbitration clause and the principle of 

                                                           
10 §1605A.  
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territoriality which are discrepancies when it comes to  terrorist 

activities.11  

What became appearent here is that JASTA broke down international 

law’s very well established principle of state immunity. The USA’s 

state responsibility must be noted here. The state’s responsbility where 

international law has been violated. To claim responsibility the 

existence of harm is not reguired.  Accordingly, despite harm not 

being realised at the moment, the USA’s responsibility can be stated.  

CONCLUSION AND SUGGESTIONS 

JASTA is contrary to international law. This means that all states can 

be potentially affected. The following suggestions can be brought 

forth in addition to the steps that can be politically embarked on: 

 First and foremost the aforementioned 2004 UN Convention 

on Jurisdictional Immunities of States and their Property is not 

yet into force. For it to come into force, it must be ratified by 

30 states. So far only 21 states have become parties. This 

convention has to be ratified.  

 The convention is an attempt to codifiy an existing custimary 

law rule. In any case the rules do exist.  It has to be expressed 

in an international context. 

 Proof of existence of the rule must be shown as applicable to 

                                                           
11 Terör şöyle tanımlanmıştır:  

“(A) involve violent acts or acts dangerous to human life that are a violation of the 

criminal laws of the United States or of any State, or that would be a criminal 

violation if committed within the jurisdiction of the United States or of any State; 

(B) appear to be intended— 

(i) to intimidate or coerce a civilian population; 

(ii) to influence the policy of a government by intimidation or coercion; or 

(iii) to affect the conduct of a government by mass destruction, assassination, or 

kidnapping; and 

(C) occur primarily outside the territorial jurisdiction of the United States, or 

transcend national boundaries in terms of the means by which they are 

accomplished, the persons they appear intended to intimidate or coerce, or the locale 

in which their perpetrators operate or seek asylum.” (18 U.S. Code § 2331)  
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states’ national law and unnecessary changes shall not be 

made. Here, the principle of reciprocity comes to mind which 

must be  serious deliberated upon. 

 There is no possibility to file complaints against the USA 

through this jurisdiction. To constitute a doctrine in this area, 

scientific studies and publications must be encourgaed.  

EK: JASTA (Related Articles) 

SECTION 1. SHORT TITLE.12 

This Act may be cited as the “Justice Against Sponsors of Terrorism 

Act”. 

SEC. 2. FINDINGS AND PURPOSE. 

(a) Findings.—Congress finds the following: 

… 

(7) The United States has a vital interest in providing persons and 

entities injured as a result of terrorist attacks committed within the 

United States with full access to the court system in order to pursue 

civil claims against persons, entities, or countries that have knowingly 

or recklessly provided material support or resources, directly or 

indirectly, to the persons or organizations responsible for their 

injuries. 

(b) Purpose.—The purpose of this Act is to provide civil litigants with 

the broadest possible basis, consistent with the Constitution of the 

United States, to seek relief against persons, entities, and foreign 

countries, wherever acting and wherever they may be found, that have 

provided material support, directly or indirectly, to foreign 

organizations or persons that engage in terrorist activities against the 

United States. 

                                                           
12 https://www.congress.gov/114/bills/s2040/BILLS-114s2040enr.xml 
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SEC. 3. RESPONSIBILITY OF FOREIGN STATES FOR 

INTERNATIONAL TERRORISM AGAINST THE 

UNITED STATES. 

(a) In General.—Chapter 97 of title 28, United States Code, is 

amended by inserting after section 1605A the following: 

“§ 1605B. Responsibility of foreign states for international 

terrorism against the United States 

“(a) Definition.—In this section, the term ‘international terrorism’— 

“(1) has the meaning given the term in section 2331 of title 18, United 

States Code; and 

“(2) does not include any act of war (as defined in that section). 

“(b) Responsibility Of Foreign States.—A foreign state shall not be 

immune from the jurisdiction of the courts of the United States in any 

case in which money damages are sought against a foreign state for 

physical injury to person or property or death occurring in the United 

States and caused by— 

“(1) an act of international terrorism in the United States; and 

“(2) a tortious act or acts of the foreign state, or of any official, 

employee, or agent of that foreign state while acting within the scope 

of his or her office, employment, or agency, regardless where the 

tortious act or acts of the foreign state occurred. 

“(c) Claims By Nationals Of The United States.—Notwithstanding 

section 2337(2) of title 18, a national of the United States may bring a 

claim against a foreign state in accordance with section 2333 of that 

title if the foreign state would not be immune under subsection (b). 

“(d) Rule Of Construction.—A foreign state shall not be subject to the 

jurisdiction of the courts of the United States under subsection (b) on 

http://uscode.house.gov/view.xhtml?req=granuleid:USC-prelim-title28-chapter97-front&num=0&edition=prelim
http://uscode.house.gov/quicksearch/get.plx?title=28&section=1605A
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the basis of an omission or a tortious act or acts that constitute mere 

negligence.”. 

… 

SEC. 7. EFFECTIVE DATE. 

The amendments made by this Act shall apply to any civil action— 

(1) pending on, or commenced on or after, the date of enactment of 

this Act; and 

(2) arising out of an injury to a person, property, or business on or 

after September 11, 2001. 


